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IN THE UTAH COURT OF APPEALS

ONEIDA/SLIC, an Arizona
partnership,
Plaintiff and Appellant,
vs.

Case No. 920434-CA

RONALD G. ROTH COMPANY, an
Arizona corporation and ONEIDA
COLD STORAGE AND WAREHOUSE,
INC. , a Colorado corporation,

ADDENDUM TO
BRIEF OF APPELLEE

Defendants,
and
ONEIDA COLD STORAGE &
WAREHOUSE, INC. , a Colorado
corporation,

Appeal from the
Third District Court,
Salt Lake County,
Judge J. Dennis Frederick
PRIORITY NO. 15

Defendant, Third-PartyPlaintiff, and Appellant,
vs.
METALCLAD INSULATION
CORPORATION OF CALIFORNIA, a
California corporation,
Third-Party Defendant,
Fourth-Party Plaintiff,
and Appellee,
vs.
ENPRO, INC. , an Idaho
corporation, ADVANCED FOAM
PLASTICS, INC. , a Colorado
corporation; and RONALD G.
ROTH COMPANY, an Arizona
corporation,

FILED
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Fourth-Party Defendants,
and
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RONALD G. ROTH COMPANY, an
Arizona corporation,
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Defendant/Fi fth-Party
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vs.
ARCHITECTURAL PRODUCTION &
DESIGN CONSULTANTS, INC. , an
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WALTER E. RILEY,
Fifth-Party Defendants.
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50 South Main, Suite 1600
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Stephen F. Hutchinson (#1606)
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Salt Lake City, Utah 84106
Telephone No. (801) 486-1112
Attorneys for Advanced Foam
Plastics, Inc.

ADDENDUM TO BRIEF OF APPELLEE
Pursuant to Rule 24(f), Utah Rules of Appellate
Procedure, Appellee Metalclad Insulation Corporation of
California submits this Addendum to its Brief, consisting of a
copy of the Findings of Fact and Conclusions of Law entered by
Judge J. Dennis Frederick after the trial of the above-entitled
matter.
DATED this 10th day of February, 1993,
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
Attorneys for Appellee Metalclad
Insulation Corporation of California
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CERTIFICATE OF MAILING
I hereby certify that I caused four true and correct
copies of the within and foregoing Addendum to Brief of Appellee
to be mailed, postage prepaid, this 10th day of February, 1993,
to each of the following:
Craig A. Knickrehm, Esq.
BRASHEAR & GINN
800 American Charter Center
1623 Farnam
Omaha, Nebraska 68102-2130
Stephen F. Hutchinson, Esq.
TAYLOR, ENNENGA, ADAMS & LOWE
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
DNEIDA/GLIC, an Arizona
partnership,

)
)
)
)

Plaintiff,

FINDINGS OF FACT AND
CONCLUSIONS OF LA"?

)

vs.
)

HONAL- 3. ROTH COMPANY, an
Arizona corporation and CNEIDA
:OLD STORAGE AND FARSKOUSS,
INC. , a Colorado corporation,

)
)
)
)
)

Defendants,

)
)

mf.

)

ONEIDA COLD STORAGE *
WAREHOUSE, INC. , a C o l o r a d o
:cr-Dora-icn,

)
)
)
)

)

Defendant and
Third-Fartv P l a i n t i f f ,

)
)
)

vs.

METALCLAD INSULATION
CORPORATION OF CALIFORNIA,
California corporation,

vs.

ENPRO, INC. , an Idaho
corporation; ADVANCED 70AM
PLASTICS, INC. , a Colorado
corporation; ?"id RONALD G.

)
)

a

)
)
)
)

)
)
)

)
)
)
)

Civil No. 84090253C FR
Honorable J. Dennis
Frederic}:

ROTH COMPANY, an Arizona
corporation,
Fourth-Party
Defendants,
and
RONALD G. ROTH COMPANY, an
Arizona corporation,
Defendant/Fourth-Party
Defendant/Fifth-Party
Plaintiff,
vs.
ARCHITECTURAL PRODUCTION &
DESIGN CONSULTANTS, INC. , an
Arizona corporation; and
WALTER E. RILEY,
Fifth-Party Defendants.

The trial of this matter was held February 18-25, 1992.
Plaintiff Oneida/SLIC was not represented at trial.

Stanley

Averch ("Averch"), successor-in-interest to Oneida/SLIC, and
defendant Oneida Cold Storage and Warehouse, Inc. ("Oneida")
were represented at trial by Craig A. Knickrehm and Donald J.
Straka of Brashear & Ginn.

Randy L. Dryer of Parsons, Behle &

Latimer appeared on behalf of Ronald G. Roth Company ("Roth
Company") at the outset of trial and represented that he had
been instructed by Ronald G. Roth, President and sole
shareholder of the Roth Company, not to present a defense on

behalf of Ronald G. Roth Company or otherwise to participate in
the trial or to present evidence in support of Roth Company7 s
Counterclaim, Cross-Claim, or Fifth-Party Complaint.

Third-

party defendant Metalclad Insulation Corporation of California
("Metalclad") was represented by Jeffrey E. Nelson of Van Cott,
Bagley, Cornwall & McCarthy.

Fourth-party defendant Enpro, Inc.

("Enpro") was represented by William W. Barrett of Kipp &
Christian.

Fourth-party defendant Advanced Foam Plastics, Inc.

("AFP") was represented by Stephen F. Hutchinson of Taylor,
Ennenga, Adams & Lowe.

Fifth-party defendants Architectural

Production & Design Consultants, Inc. , ("APDC" ) and Walter E.
Riley were not represented at trial.
The parties called several witnesses, introduced
numerous exhibits, read portions of depositions into the record
and designated other portions of depositions to be included in
the record, and made proffers of certain evidence.

Based on the

evidence presented, the Court enters the following Findings of
Fact and Conclusions of Law:
FINDINGS OF FACT
1.

Plaintiff Oneida/SLIC was a partnership or joint

venture between Stanley Averch and Ronald G. Roth.

Stanley

Averch succeeded to the rights and liabilities of Oneida/SLIC by
purchasing Ronald G. Roth' s interest in Oneida/SLIC.
of defendant Oneida were assigned to Stanley Averch.
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The claims

2.

In late 1981, the plaintiff and Ronald G. Roth

Company entered into a contract represented by various documents
under which the Roth Company agreed to develop, design, and
build for Oneida/SLIC a dock-high cold storage warehouse
facility of approximately 101,500 square feet in the Salt Lake
International Center.

Pursuant to this contract, Roth agreed

that it would construct a warehouse building of first-class
quality, free of defects, and in a manner that would result in a
warehouse compatible with the criteria of plaintiff and Oneida
and that was of a quality consistent with or better than
industry standards.

By virtue of its undertaking as general

contractor, Roth Company also warranted that the work performed
by it and by its subcontractors would be done in a workmanlike
manner.
3.

The plaintiff entered into a lease with defendant

Oneida under which Oneida agreed to provide as a tenant
improvement, among other things, certain vapor barrier and
insulation materials in connection with the construction of the
floor of the cold storage warehouse.

The lease also required

that Oneida provide, as a tenant improvement, the freezer and
cooler component of the warehouse.
4.

Oneida and Metalclad entered into a contract

represented by a "Proposal" submitted by Metalclad to Oneida and
accepted by Oneida, under which Metalclad agreed to supply
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certain vapor barrier and insulation materials and to supervise
the installation of those materials in connection with the
construction of the floor in the Oneida warehouse.
5.

The Roth Company relied on its own expertise and

on the expertise of its architects and structural engineer in
designing and constructing the Oneida warehouse.

Neither the

Roth Company nor its architects or structural engineer relied on
Metalclad in connection with the calculation of the structural
capability of the Oneida warehouse floor.
6.

The plaintiff satisfied its burden of proof

against the Roth Company in that the preponderance of the
evidence proved that the Roth Company breached its contract with
plaintiff, breached express and implied warranties relating to
the fitness and quality of the warehouse, in particular, the
floor and the roof, breached its warranty that the work
performed by Roth Company would be done in a workmanlike manner,
and failed to exercise reasonable care in the design and
construction of the Oneida warehouse in the following ways:
(a)

in failing to design and construct the Oneida

warehouse floor in a manner consistent with Roth
Company' s agreement and warranties with respect to the
fitness of the floor for its intended use;
(b)

in failing to construct the Oneida warehouse

floor in a manner consistent with its agreement and
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warranty that the floor would be of a quality
consistent with or better than industry standards;
(c)

in breaching warranties made at the time the

contract was entered into and during the course of
construction that the floor, as designed and
constructed, would be sufficient and suitable for its
intended use;
(d)

in breaching warranties made at the time the

contract was entered into and during the course of
construction that the floor, as designed and
constructed, was sufficient and suitable for use as a
base for the crane that was used to tilt-up precast
concrete wall panels in place during construction of
the exterior walls;
(e)

in placing a crane on the completed floor

during construction of the precast concrete tilt-up
wall panels that imparted loads on the floor in excess
of the floor' s load-bearing capacity, thereby damaging
the completed floor and the insulation materials
installed beneath the concrete floor slab;
(f)

in failing to repair all areas of the floor

damaged during construction of the walls and in failing
to repair those areas that Roth Company attempted to
repair in a workmanlike manner or otherwise in a manner
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consistent with Roth Company' s warranties relating to
the fitness and quality of the repairs;
(g)

in failing to design and construct the floor

in a manner such that it would be capable of
withstanding the loads imparted by food storage racks
placed in the freezer and cooler sections of the
warehouse thereby breaching the contract and both
express and implied warranties;
(h)

in failing to consult with or rely on

Metalclad regarding proper methods for the design and
construction of the warehouse floor;
(i)

in failing to construct the floor in a

workmanlike manner consistent with applicable
construction standards;
(j )

in failing to provide a warehouse roof with a

fifteen-year warranty against leaks as agreed,
represented, and warranted;
(k)

in failing to construct the warehouse roof in

a workmanlike manner consistent with applicable
construction standards and agreed warranties.
7.

As a direct and proximate result of Roth Company' s

breach of contract, breach of express and implied warranties,
negligence, and breach of warranty that the floor would be
constructed in a workmanlike manner, the Oneida floor cracked
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and was damaged during the construction of the exterior walls
and thereafter cracked and was damaged following completion of
construction when the warehouse was put to its intended use by
the plaintiff and Oneida.
8.

As a direct and proximate result of Roth Company' s

breach of contract, breach of express and implied warranties,
and breach of its warranty that the roof would be constructed in
a workmanlike manner, the roof on the Oneida warehouse has
leaked and otherwise failed to perform the function that a
properly designed and constructed roof should perform.
Moreover, as a direct and proximate result of Roth Company' s
breach of contract and breach of express warranty, Roth Company
failed to provide a roof with a fifteen-year warranty as agreed
and warranted.
9.

As a direct and proximate result of Roth Company' s

breach of contract, breach of warranties, and negligence, the
plaintiff has suffered damages in the amount of $1,909,401. 57 as
set forth in Plaintiff s Exhibit 161.

In particular, the

plaintiff and Oneida have had to expend the sum of $15, 194. 55 on
temporary repairs to the floor; the plaintiff and Oneida have
had to expend the sum of $26,746. 91 in connection with the
testing and inspection of the floor; and the cost to the
plaintiff and Oneida of replacing the floor slab system,
including the insulation installed under the concrete slab,
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which will be damaged during replacement of the concrete slab,
will be $921,705.00.

The evidence at trial also proved by a

preponderance of the evidence that as a direct and proximate
result of the damage to the floor that occurred during
construction of the exterior walls, and as a direct and
proximate result of the inability of the floor as designed and
constructed to handle the loads to be imparted by the food
storage racks installed in the freezer and coolers, the building
was not completed by the date agreed and Oneida suffered, as a
consequence, loss-of-use damages in the amount of $606,876.09;
that the plaintiff and/or Oneida will suffer businessinterruption damages during the repair operation in the sum of
$70, 980. 64; and that Oneida has been required to expend the sum
of $30,508. 50 for forklift and equipment repairs due to damage
to the forklifts and equipment caused by cracks in and damage to
the floor.

Also, as a direct and proximate result of Roth

Company' s acts and omissions as set forth above, the plaintiff
and Oneida have been required to expend the sum of $26,380.11 in
temporary repairs to the roof, $1,009.80 for inspection of the
roof, and will be forced to expend the sum of $210,000.00 in
replacing the roof.
10.

Moreover, as a direct and proximate result of Roth

Company' s acts and omissions as set forth above, the plaintiff
has suffered damages in an amount equal to the diminution in
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value of the warehouse in a sum that exceeds the cost of repair
and replacement of the warehouse floor and roof.
11.

The damages suffered by the plaintiff were caused

solely by the Roth Company' s breach of contract, breaches of
express and implied warranties, and negligence.
12.

There is no evidence that any act or omission of

the plaintiff contributed to the damages suffered by the
plaintiff and/or Oneida.
13.

The plaintiff and/or Oneida failed to meet their

burden of proving that any act or omission of Metalclad
contributed in any way to any damages suffered by the plaintiff
and/or Oneida.
14.

The plaintiff and/or Oneida failed to meet their

burden of proving that the insulation materials supplied by
Metalclad proximately caused any damages suffered by the
plaintiff and/or Oneida.
15.

Even if the insulation materials supplied by

Metalclad failed to meet specifications as the plaintiff
contends, which this Court does not find, the plaintiff and/or
Oneida failed to meet their burden of proving that any such
deficiency proximately caused any of the damages suffered by the
plaintiff and/or Oneida.
16.

The Court finds that Metalclad' s expert, Earl

Kemp, was more persuasive and credible than the plaintiff s
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expert, Peter Nussbaum, with respect to the issues related to
the causes of the floor damage in the Oneida warehouse.

The

preponderance of the evidence established that even if the
insulation materials did not meet the density and strength
specifications as contended by the plaintiff, the insulation
materials did not proximately cause the Oneida warehouse floor
damage; and that the floor damage was proximately caused solely
by the acts and omissions of the Roth Company as set forth
above.
17.

With respect to AFP; s Fourth-Party Counterclaim,

the Court finds that Metalclad owes AFP the sum of $5,011.00 foi
insulation materials sold and delivered by AFP to Metalclad.
CONCLUSIONS OF LAW
1.

Defendant Roth Company breached its contract with

the plaintiff, breached express and implied warranties, breached
its warranty that the work performed by Roth Company or its
subcontractors would be done in a workmanlike manner, and
performed its contractual duties with plaintiff in a negligent
manner.

These acts or omissions of the Roth Company were the

sole proximate cause of the plaintiff s damages.
2.

The plaintiff is entitled to judgment against the

Roth Company in the amount of $1,909,401.57, together with
interest at the legal rate both before and after judgment and
costs of suit.
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3.

Oneida failed to prove by a preponderance of the

evidence that Metalclad breached its contract, breached express
or implied warranties, was negligent, or was subject to strict
liability in connection with Metaiclad' s supplying of insulation
materials or supervision of the installation of those materials
in the construction of the Oneida warehouse,
^.

Metaiclad is entitled to judgment dismissing

Oneida' s Third-Party Complaint with prejudice, no cause of
action, each of these parties to bear its own costs of suit.
5.

Fourth-Party Defendants Snpro and AFP are entitled

to judgment dismissing Xetalciad' s Fourth-Party Complaint with
prejudice, no cause of action, each cf these parties to bear its
own costs of suit.
6.

AFP is entitled to judgment under its Fourth-Party

Counterclaim agr.inst Metaiclad in the amount of $5,011.00 plus
interest at the legal rate both before and after judgment, each
of these parties to bear its own costs of suit.
7.

The plaintiff and Oneida are entitled to judgment

dismissing Roth Company' s Counterclaim and Cross-Claim with
prejudice, no cause of action.
DATED this

A ^ day of March, 1992.
3Y THE* COURT:

•7 * fA •/
Hor/orafcle/J 7 "/ biennis
Frederick
Thiira Di^rbtic/t J u d g e
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